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1 Policy statement 

We will consider entering a voluntary planning agreement (VPA) where it offers improved 

planning outcomes or community benefits that cannot be achieved through normal Section 7.11 

or 7.12 conditions.   

2 Scope 

This Policy applies to all requests by developers or landowners to enter a VPA with Council, 

and to all VPAs entered into in Blacktown City. 

This policy forms part of our development contribution system. 

3 Definitions 

Act the Environmental Planning and Assessment Act 1979 (NSW). 

Contributions plan a contributions plan (within the meaning of the Act) applying to 

development to which a voluntary planning agreement applies. 

Council Blacktown City Council 

Development application has the same meaning as in the Act. 

Development consent has the same meaning as in the Act. 

Public benefit The benefit enjoyed by the public as a consequence of a contribution 

Modification application an application to modify a development consent. 

Planning proposal has the same meaning as in Part 3 of the Act. 

Section 7.11 contribution a contribution under section 7.11(1) of the Act. 

VPA a voluntary planning agreement referred to in section 7.4(1) of the 

Act. 

VPA proposal a VPA proposal made by a Developer to the Council. 

4 When we will use VPAs 

Voluntary planning agreements will be considered as part of a range of development 

contributions that may be made by developers or landowners for public purposes in Blacktown 

City, so that development delivers a net community benefit. 
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4.1 Offers from developers 

We do not actively seek to enter into VPAs with developers.  Our preference is to impose 

conditions under Section 7.11 or 7.12 when determining development applications.  However, 

we are open to offers for VPAs from developers if those offers provide better planning outcomes 

or better community benefits. 

4.2 Development types where VPAs can be applied 

We can apply VPAs to any type of development that requires a development application or an 

application for a complying development certificate, including the intensification of use of a site 

involving expansion of area occupied by a development and/or the addition of population. 

4.3 Development proposals that relate to VPAs 

We will consider a VPA in connection to: 

 a planning proposal to change the planning controls applying to land

 a development application for consent to carry out development

 the modification of a development consent.

The planning proposal or development/modification applications must refer to the proposed 

VPA and determination will be conditional on execution of the VPA. 

5 How we will assess VPAs 

We will assess any voluntary planning proposal using a fair, transparent and accountable 

framework that includes public participation and compliance, as far as possible, with the 

Department of Planning and Environment’s Practice Note on VPAs. 

Unless resolved by Council, all VPAs will be reported to Council for its endorsement.  VPAs will 

not be entered into without Council’s endorsement. 

6 How we will use VPA contributions 

The Act allows development contributions made under VPAs to be in the form of cash 

payments, the dedication of land free of cost, material public benefits (such as but limited to 

works) or any combination. 

The types of public benefit we will seek through VPAs are guided by, but not limited to, those in 

our section 7.11 or section 7.12 contributions plans, including:  

 monetary contributions towards regional facilities for Water Sensitive Urban Design (WSUD)

as an alternative to developers providing WSUD controls on-lot as required by Part J of

Council’s Development Control Plan

 monetary contributions to expand the capacity of regional stormwater facilities that were not

designed to deal with medium density development, who would deliver their own detention
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 circumstances where monetary, works and land contributions may be required under

Section 7.11 contributions plans, but single developments have large areas and

development horizons spanning a number of years (credit bank arrangements)

 monetary contributions for future Section 7.11 contributions where release areas that have

been rezoned for development, but no Section 7.11 contributions plan applies to the

rezoned area.

7 VPA policy standard 

Our VPA policy ‘standard’ provides detailed information on the process and rules we use to 

consider voluntary planning agreements.   

It includes information on: 

 the Section 7.11 statutory scheme and best practice guidelines

 the requirements for a voluntary planning proposal

 the applicant’s responsibilities for costs associated with the preparation of the proposal and

agreement

 our assessment considerations, including feasibility and probity

 our requirements for public notice

 template agreement terms.
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Voluntary planning agreements Standard 

This document is to be read in conjunction with Council policy P000537 ‘Voluntary planning 

agreements’.  It provides detailed information on the process and rules we use when considering a 

proposal for a voluntary planning agreement.

1 Statutory scheme and best practice guidelines 

Statutory scheme for contributions by developers 

Division 7.1 of Part 7 of the Environmental Planning and Assessment Act 1979 (the Act) 

establishes a statutory scheme for contributions by developers to local councils in connection with 

development. The scheme has compulsory and voluntary elements. 

The compulsory element provides for councils to grant development consent subject to a condition 

requiring development contributions being made under section 7.11 of the Act.  The contributions 

may be made by payment of:  

 money or the dedication of land free of cost

 a levy for a fixed percentage of the proposed cost of carrying out the development.

The voluntary element provides for planning agreements (defined in s7.4 of the Act) to be a 

voluntary agreement or other arrangement between a ‘planning authority’ and a ‘developer’ and an 

associated person under which the developer is required to make a monetary contribution, 

dedicate land free of cost, or provide any other material public benefit, or any combination, towards 

a public purpose. 

Departmental best practice guidelines 

The NSW Department of Planning and Environment has published a draft practice note on 

planning agreements.  It provides: 

 the rationale for planning agreements

 best practice guidelines for planning agreements by identifying and explaining fundamental

principles and key public interest and probity considerations It also sets out policy

considerations in how planning agreements can be used to support broader strategic land use

and infrastructure planning objectives

 a basic outline of the statutory procedure for negotiating, entering into and administering

planning agreements

 examples of the use of planning agreements.

2 Requirements of a voluntary planning agreement 

A voluntary planning agreement (VPA) must describe the land, the planning proposal (if 

applicable), and the development to which it applies. There is no need for any connection between 

the development to which a VPA applies and the object of expenditure of any money paid under 

the agreement. 
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A VPA may, but is not required to, be registered on the title to the land to which it applies. 

A VPA must also provide : 

 details of the nature, manner and timing of the provision to be made by the developer under the

agreement

 advice on whether the agreement excludes (wholly or in part) or does not exclude the

application of section 7.11 and other development contributions provisions to development

 if the application of section 7.11 is not excluded, advice on whether benefits under the

agreement are or are not to be taken into consideration in determining a development

contribution under section 7.11

 a dispute resolution mechanism

 a suitable means of enforcing the agreement in the event of a breach of the agreement by the

developer.

Valuing public benefits 

The Act does not require VPAs to set out the dollar value of non-monetary benefits provided by 

developers under VPAs.  

Values need only, and should only, be included in a VPA for particular purposes, such as (but not 

limited to): 

 contribution credits (see section 9 - Standard requirements)

 determining the amount of security.

Where land is dedicated, the value for the purposes of the VPA will generally be the market value 

of the land determined in line with Division 4 of Part 3 of the Land Acquisition (Just Terms 

Compensation) Act 1991.  

We may require developers, at their cost, to provide us with a written opinion on the estimated 

value of the land by a suitably qualified and experienced valuer. 

Where a VPA provides for the carrying out of works, the value of the works will generally be the 

reasonable design and constructions costs agreed to by us.  

If a developer wishes to carry out specific work from one of our Section 7.11 contributions plans, it 

will generally be entitled to the dollar value stated in that plan. 

We may require developers, at their cost, to provide us with a written opinion on the estimated cost 

of the works by a suitably qualified and experienced quantity surveyor.  

3 Costs 

The developer is responsible for all costs related to a VPA, including the VPA proposal fee. 

The developer must pay our costs of preparing, negotiating, executing and stamping VPAs, and 

any document related to the specific VPA within 30 days of a tax invoice issued by us. 

The developer is also to pay our costs of enforcing a VPA against it within 7 days of a written 

demand for such payment.  

In most circumstances, the developer will be required to pay a deposit for legal costs before we 

engage a lawyer. 
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4 Assessment considerations 

Feasibility 

We are committed to ensuring that obligations under VPAs that exceed those which could have 

been imposed under a Contributions Plan do not unreasonably adversely affect development 

feasibility. This includes obligations relating to development contributions and the provision of 

security for the performance of obligations. 

Where developers claim that such VPA obligations will adversely affect development feasibility, the 

onus is on the developer, at its cost, to submit a development feasibility analysis acceptable to us. 

We may require developers, at their cost, to allow a suitably qualified independent person 

appointed by us to review the developer’s feasibility. 

Generally, the basis of the feasibility analysis will be based on a residual land value analysis 

applying to the development site. 

We may in our discretion agree to modify, reduce or postpone development contributions or 

security obligations under a VPA based on a submitted feasibility analysis. 

We may require a submitted feasibility analysis to be reviewed periodically or in specified 

circumstances at the developer’s cost. We may also require developers to submit revised feasibility 

analysis at their cost.  

If a revised or new feasibility analysis establishes that development feasibility has improved, we 

may ‘clawback’ development contributions or security obligations.  

Probity of the bargaining process 

A number of important provisions in the Act protect the probity of the bargaining process relating to 

VPAs, including: 

 development consent cannot be refused because a VPA has not been entered into or the

developer has not offered to enter into a VPA

 development consent conditions can only require a VPA to be entered into strictly in line with

any offers made by the developers

 planning controls have no effect to the extent that they: require a VPA to be entered into before

a development consent is granted or prevent a consent from being granted unless a VPA is

entered into.

Probity of the planning process 

Likewise, there are important provisions protecting the probity of the planning process in which 

VPAs operate.  A VPA: 

 cannot require planning controls to be changed or a development consent to be granted

 is void to the extent that it allows or requires a breach of the Act, planning controls, or a

development consents.

Probity in negotiations 

We are committed to ensuring that the negotiation of any VPA is conducted in a fair and 

transparent manner.   

Voluntary planning agreement Standard (supports Council policy P000537.2-Voluntary Policy Agreements) 
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To achieve this we will: 

a) comply, at all times, with the requirements of the Act and its Regulation in respect of planning

agreements, and in particular the requirements for public notification of planning agreements

b) provide a copy of our Voluntary planning agreements Policy, and this Standard, to any person

who seeks to enter into a planning agreement with Council

c) publish and promote general awareness of our Voluntary planning agreements Policy, and this

Standard, on our website

d) comply with public notification requirements in the Act

e) comply with our Code of Conduct

f) inform developers as required about our values, Code of Conduct and business ethics –

specifically, about ethical behaviour appropriate to business dealings.

g) ensure that our officers and Councillors understand the circumstances in which planning

agreements are appropriate

h) ensure that our employees and Councillors understand their particular role and responsibility,

some of which carry the potential for conflicts of interest

i) ensure that all meetings with the developer in respect of the planning agreement are properly

separated and documented (including meeting minutes)

j) ensure that where we have a stake in development, the subject of a planning agreement, we

will take appropriate steps to ensure that there is no conflict of interest including taking

appropriate steps to ensure that we avoid a conflict of interest between our role as a planning

authority and our interest in the development

k) ensure that Councillors are not involved in any direct face to face negotiations with a developer

during the period of the negotiation, but recognise that in their role as Councillors that they will

ultimately endorse and approve the planning agreement by resolution

l) ensure a separation of staff responsibilities so that the Manager Developer Contributions (or an

officer acting in that position) is not involved in the assessment of any planning proposal or

determination of any development application to which a VPA relates except to provide advice

on contributions.

5 Public notice 

A proposed VPA must be the subject of public notice and public inspection. 

Where practicable, this must occur in connection with public notice and public inspection of the 

related planning proposal, development application, or application to modify a development 

consent. 

6 Land use planning outcomes 

An important strategic role for VPAs is achieving specific land use planning outcomes. 

Land use planning is one mechanism for the implementation of our corporate strategic planning 

documents as is evident from the targets in our community strategic plan and the strategic 

directions and associated principal activities in its delivery program - see section 8. 
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VPAs, in turn, can play an important role in delivering the necessary land use planning outcomes 

and in securing important community infrastructure. We may consider entering into a VPA with a 

developer when undertaking land use planning: 

 to secure the provision of land for a public purpose

 for the carry out of works for a public purpose

 or any other provision that could be considered to be for the public benefit.

VPAs may also facilitate the release of unserviced land that falls outside of Council and other 

agencies infrastructure plans, if a developer is willing to enter into an agreement with us to fund, 

upfront, the provision of the necessary infrastructure to facilitate the release of that land. 

7 Development contributions system 

This Standard (and our Voluntary planning agreements Policy) forms part of our development 

contribution system.  

We may impose a condition of consent to a development application or a complying development 

application requiring a development contribution under section 7.11 or the payment of a levy under 

section 7.12 of the Act (if consistent with the relevant contributions plan). 

A VPA can be used in conjunction with or instead of a contributions plan in several ways. These 

can allow us and a developer to negotiate the delivery of public benefits in a manner that may 

normally be unavailable in a way a contributions plan allows or requires. 

Sections 7.4 and 7.11 of the Act set out the manner in which a VPA can influence contributions 

and levies imposed as conditions of development consent. This includes the ability of a VPA to 

wholly or partly exclude the application of section 7.11 or section 7.12 in respect of a development. 

However, this can only occur where we, as consent authority for the development, or the Minister 

is a party to the agreement. 

Where we are the consent authority for development, the exclusion of section 7.11 or section 7.12 

through a VPA will be a matter of negotiation between us and the developer on a case by case 

basis.  

8 Corporate strategic planning 

An important strategic role for VPAs is the implementation of our community strategic plan through 

the provision of funding and works to key projects.  

We are required to publish a suite of corporate strategic planning documents under Part 2 of 

Chapter 13 of the Local Government Act 1993. These documents, including the community 

strategic plan, resourcing strategy and delivery program, require us to set out strategic priorities for 

our city supported by financial planning and asset management planning, and the main activities 

we propose to undertake to implement our priorities. 

Our community strategic plan and delivery program contain 6 strategic directions.  Each informs 

specific long term ‘focus areas’ as detailed on the following page.  The implementation of key 

aspects of some of these focus areas, the broader strategic directions and the delivery of key 

infrastructure areas can be directly or indirectly achieved through VPAs. 
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Strategic direction Focus areas 

1 - A Vibrant and Inclusive City  support a whole-of-government approach on key

social issues and needs in the City

 provide a safe community

 provide vibrant cultural opportunities and

community activities

 encourage life-long learning

 facilitate the delivery of early learning opportunities

 provide a range of community spaces.

2 - A Clean, Sustainable and 

Healthy Environment 

 encourage healthy and sustainable living opportunities

 enhance community wellbeing and

neighbourhood amenity

 protect and improve our water quality

 conserve, restore and enhance the City’s biological

diversity and ecosystem health

 lead by example with innovative strategies to reduce

 council’s ecological footprint

 respond to the impacts of climate change.

3 - A Smart and Prosperous 

Economy 

 implement strategies that assist in creating local jobs

 attract major government and private investment

to the City

 develop and promote our city centres

 facilitate the growth and prosperity of local business

 facilitate the development of targeted business sectors

and growth industries

4 - A Growing City Supported by 

Accessible Infrastructure  

 deliver a strategic urban planning framework which

encourages sustainable growth

 secure commitment from Government to deliver the

accessible infrastructure required to meet the needs

of the community and the North West Growth Centre

 preserve and maintain our built heritage

 pursue the provision of more affordable housing

for the City

 provide transport networks that connect the City

for vehicle and non-vehicle users

 improve road safety.

5 - A Sporting and Active City  provide elite sporting facilities and strong relationships

to build on our culture of sporting excellence

 implement a balanced framework for future planning



Voluntary planning agreement Standard (supports Council policy P000537.2-Voluntary Policy Agreements) Page 7 | 15 

of open space and recreational facilities 

 increase community participation in sporting and

recreational activities.

6 - A Leading City  encourage community involvement in planning

and decision making

 promote Blacktown City as a city of excellence and

seek to secure our future opportunities

 promote an organisational culture of safety,

best practice and continuous improvement

 manage our financial resources for long

term sustainability

 manage our infrastructure and assets for long

term sustainability

 support the needs of the community through a skilled,

motivated and productive Council workforce

 integrate quadruple bottom line sustainability into

our core business and decision making.

9 Template agreements and standard requirements 

Template agreements 

We have a number of standard template VPAs which we use in the following circumstances: 

 Water Sensitive Urban Design contributions VPAs (in lieu of compliance with our DCP Part J)

 North West Growth Areas (NWGA) VPAs (where developers wish to develop zoned land in the

NWGA ahead of an adopted Section 7.11 contributions plan

 Temporary Stormwater Drainage Basins on Council Land VPAs

 Voluntary Stormwater Treatment Contributions R3 Medium Density Residential Land in the

North West Growth Area VPAs

Each of the above VPAs have been endorsed by the Council and can be entered into without being 

reported to Council.  This is on the condition that the template is used and unchanged.   

These template VPAs are published on our website. 

If developers wish to change any part of these templates, they will need to be reported to the 

Council for endorsement.   

VPAs that we enter into with changes to the template will be drafted by our lawyers at the 

developer’s cost to deal with the particular planning circumstance.   

Standard requirements 

VPAs that do not use one of the above templates will be drafted (at the developer’s cost) to satisfy 

our specific requirements on the following matters: 

Access to land If works under a VPA will be carried out on private land (not owned by 



Voluntary planning agreement Standard (supports Council policy P000537.2-Voluntary Policy Agreements) Page 8 | 15 

us), developers will be required to allow or procure the owner of the 

land’s consent for us to enter the land to inspect the works. 

If works under a VPA will be carried out on public land (owned by us), 

we will give the developer access to the land to undertake to the 

works. 

Commencement of 

works 

The developer will be required to give not less than 5 business days of 

its intention to commence works under a VPA. 

Completion and 

delivery of works 

The developer will be required to give not less than 10 business days’ 

written notice of the date on which it will complete works under a VPA. 

We will inspect the works within 10 business days’ from receiving the 

developer’s notice. 

The works under a VPA will be completed when we give a written 

notice to that effect.  

Instead of giving a notice that works have been completed, we may 

give the developer a notice stating that the works have not been 

completed or have not been carried out to an acceptable standard.  

This notice will specify the further works required to enable us to give 

the developer a notice that the works have been completed.  

We will assume responsibility for the works completed under a VPA 

on the latter of: 

14 days after we provide a notice that the works have been completed 

the transfer of ownership of the land on which the completed works 

have been carried to us. 

Contributions plan 

credits  

A Contributions plan credit ordinarily cannot exceed the Contributions 

plan value. 

In relation to works, the Contributions plan credit can be 100% of the 

Contributions plan value if developers separately pay the Supervision 

Fee to the Council. 

The Contributions plan credit cannot exceed 97% of the Contributions 

plan value if developers do not separately pay the Supervision Fee to 

us.  

No Contributions plan credit is available for works or land provided for 

in a VPA which are additional to the works or land provided for in the 

Contributions plan. 

If the Contributions plan credit exceeds the Contributions plan 

requirement, we, at our discretion, may: 

 pay to developers the difference, or

 allow developers to use the remaining part of the Contributions

plan credit in relation to future development in the locality of the

development to which the VPA applies.

Control of development 

site 

The developer will be required to have control of, and responsibility 

for, the site (whether owned by the developer, us or a third party) on 
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which works are carried out under a VPA, unless and until the works 

are completed and delivered to us. 

Design and 

specification of works 

The developer will be required to obtain our approval of the design 

and specification of works under a VPA. 

Discharge of VPA The developer may be discharged from its obligations under a VPA in 

certain circumstances. These include: 

 the developer’s obligations have been fully carried out in line with

the VPA

 the development consent to which the agreement relates has

lapsed, or it has been modified to such an extent that the

developer’s obligations may no longer apply

 the performance of the VPA by the developer has been frustrated

by an event or events beyond the reasonable control of the

parties, such as a change in planning controls

 the developer has transferred the land to which the VPA relates or

assigned its interest under the agreement or novated the VPA on

terms agreed by us

 other material changes affecting the operation of the VPA have

occurred

 the parties have entered into a new VPA or other suitable

arrangement

 the parties otherwise agree to the discharge of the VPA.

Dispute resolution VPAs will be required to make provision for mediation or expert 

determination depending on the nature of the dispute. Expert 

determination would ordinarily be applicable in relation to disputes 

about technical or quantifiable matters such as costs and values, 

designs and specifications and the like, which lend themselves to 

resolution by an independent expert. 

Parties to the VPA may notify the other of a dispute. Once this occurs, 

neither party may exercise its legal rights under the VPA until the 

meditation or expert determination process runs its course. 

The parties will be initially required to resolve the dispute by 

discussion or negotiation before a mediator or expert can be 

appointed to deal with the dispute. 

Mediation will be required to be in line with the Mediation Rules of the 

Law Society of New South Wales.  

The parties will be required to request the President of the Law 

Society to select a mediator or expert to deal with a dispute. 

The parties will be required to bear their costs of the dispute and 

jointly bear the costs of the President and the mediator or expert. 

If mediation fails to resolve a dispute, the parties will be able to 

exercise their legal rights under the VPA. 

The decision of an expert will be final and binding on the parties. 
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Expenditure and 

pooling of monetary 

contributions 

Where more than one developer under different VPAs pays monetary 

contributions for a particular public purpose, contributions may be 

pooled and applied towards the purpose when sufficient funds exist. 

There is no legal obligation, and we will not under any circumstances, 

refund monetary contributions to a developer that were paid under a 

VPA which exceed the funds necessary for the public purpose for 

which they were paid. In such circumstances, the funds will be applied 

towards another public purpose having regard to the public interest 

prevailing at the time. 

Indemnity The developer will be required to indemnify us from and against all 

claims that may be sustained, suffered, recovered or made against us 

arising in connection with the carrying out of works under a VPA 

except if, and to the extent that, the claim arises because of the our 

negligence or default. 

Indexation All dollar amounts to which VPAs apply are to be adjusted or indexed 

in line with the method of adjustment or indexation provided for in our 

contributions plans.  If not related to a specific contributions plan, the 

Consumer Price Index – Sydney - all groups will be used or a method 

agreed by negotiation. 

Inspection of works The developer will be required to allow access to the site on which 

works are being carried out under a VPA upon notice being given by 

us to enable us to inspect the works. 

Insurance The developer will be required to take out and keep current the 

following insurances in relation to work to be carried out under a VPA: 

 contract works insurance, noting us as an interested party, for

the full replacement value of the works (including the cost of

demolition and removal of debris, consultants’ fees and authorities’

fees)

 public liability insurance for at least $20 million for a single

occurrence, which covers us, the developer and any subcontractor

of the developer, for liability to any third party

 workers compensation insurance as required by law

 any other insurance required by law.

Land dedication Land on which a work is required to be carried out under a VPA must 

be dedicated free of cost upon completion of the work to our 

satisfaction unless otherwise specified in the VPA. 

Ordinarily, any land which is required to be dedicated or transferred to 

us under a VPA must be dedicated or transferred free of 

encumbrances. 

In respect of any dedication or transfer of land us, or the creation of 

any interest in land in our favour under a VPA, the developer will be 

responsible for preparing all documents and meeting all costs of : 

 removing an encumbrance on the title

 creating an interest in land in our favour
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 subdividing land

 preparing and lodging documents for registration

 obtaining the consent of any to registration

 dealing with any requisition from Land and Property Information

relating to any dealing lodged for registration.

Modification VPAs can be modified by agreement between the parties. Either party 

can initiate modification. 

The parties will be required to act co-operatively, reasonably and in 

good faith in considering any request to modify a VPA. 

Modification will generally occur by means of a deed of variation to the 

VPA in a form acceptable to us. 

The party proposing the modification must bear the other party’s costs 

of the modification. 

Monitoring and review We will monitor and periodically review the developer’s performance 

of VPAs and its compliance with obligations under VPAs.   

We may require the developer to provide a periodic letter of 

compliance, or advise us of its progress in its ’Statements of 

Environmental Effects’ for each development application that applies 

to the land to which the VPA relates. 

Principal contractor 

warranties 

Upon completion and delivery of works under a VPA, the developer 

will be required to assign the principal contractor’s warranties under a 

building or construction contract to us. 

Rectification of defects The developer will be required to agree to a defects liability period and 

defects rectification for works completed and delivered under a VPA. 

The defects liability period will depend on the nature of the work. 

Recurrent charges In certain circumstances, the following recurrent charges may be 

accepted or required: 

 the full life-cycle cost of an asset

 a sinking fund for maintenance costs of an asset.

Registration Section 7.6 of the Environmental Planning and Assessment Act 1979 

(NSW) provides for the registration of a VPA on the title to land.  

Registration requires the agreement of all persons having a registered 

interest in the land. Such persons include mortgagees, charges, 

lessees and the like. 

We require VPAs to be registered on the title unless we are satisfied 

there is a good reason not to do so and our interests will not be 

prejudiced. For this reason, the landowner, if different to the 

developer, will generally be required to be an additional party to a 

VPA. 

We will generally agree that registration can be removed on any part 

of the subject land in conjunction with the issuing of a subdivision 

certificate to create lots that are to be sold to end-purchasers or 
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otherwise created for separate occupation, use and disposition. 

Registration will ordinarily be required by the developer immediately 

upon commencement of the VPA. This means that we will generally 

not execute a VPA unless and until the landowner has produced 

evidence to our satisfaction of the agreement of all third parties to its 

registration on title.  

The landowner, at its cost, will be required to submit to us, in 

registrable form, all documents necessary to enable us to effect 

registration of the VPA, and to assist us to address any requisition 

from Land and Property Information relating to any dealing lodged for 

registration. 

Restriction on dealings Unless and until all VPA obligations are completed by the developer, 

restrictions will apply to transactions with third parties involving:  

 the sale or transfer the land to which the VPA applies

 the assignment of the developer’s rights or obligations under the

VPA

 novation of the VPA.

Such a sale, transfer, assignment or novation may not occur unless 

and until:  

 the developer has, at no cost us, first procured the execution by

purchaser, transferee, assignee or novatee of a deed in favour of

us, on terms satisfactory to us

 we notify the developer that we consider that the purchaser,

transferee, assignee or novatee, is capable of performing its

obligations under the VPA

 the developer is not in breach of the VPA.

We have access to a standard form of Deed of Assignment/Novation, 

which will be required to be used for any assignment or novation of a 

VPA. 

Security for 

performance 

The security for performance of obligations required under a VPA is 

dependent on the type of obligation, as set out below. 

 Monetary development contributions

Generally, we will require monetary contributions to be paid 

before the issuing of a specified kind of Part 4A Certificate 

usually a construction certificate.  

In some cases, particularly where the payment of monetary 

contributions is deferred until after the issuing of a construction 

certificate, we may require a financial security such as a bond 

or bank guarantee or a charge over land or assets. 

 Dedication of land

Where land is required to be dedicated or transferred to us 

under a VPA, we will require the landowner to be a party to the 
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VPA. 

Generally, the dedication or transfer of land will be tied to the 

issuing of a specified kind of Part 4A Certificate, which will 

usually be a subdivision certificate. 

Generally, the landowner will also be required to agree to a 

provision in the VPA allowing us compulsorily acquire the land 

to be dedicated or transferred for a nominal sum if the 

landowner defaults. Compulsory acquisition by us is provided 

for in the Land Acquisition (Just Terms Compensation) Act 

1991. The provision in the VPA will constitute a pre-acquisition 

agreement between the landowner and us for the purposes of 

that Act. 

In some cases, the landowner may be required to provide an 

irrevocable option to purchase the land for a nominal sum, or a 

power of attorney enabling us to do such things as may be 

necessary in the name of the landowner to cause the relevant 

land to be dedicated or transferred. 

If the landowner does not agree to the above arrangements, 

we may require the landowner to provide a financial security 

such as a bond or bank guarantee or a charge over land or 

assets equal to the full market value of the land. 

The landowner will be required to warrant to us in the VPA that 

it has done all things necessary to ensure that nothing, 

including the interests of third parties, prevents the relevant 

land from being dedicated or transferred to us in line with the 

VPA. 

 Works

The developer will be required to provide security in the form of 

a cash deposit, bond or bank guarantee on terms acceptable 

to us. 

The amount of the security will be: 

o 125% of the Contributions Plan Works Value on the public

land component

o 25% of the Contributions Plan Works Value on the private

land component.

At our discretion, we may require a charge over land or assets 

in addition to a bond or bank guarantee. 

Step-in rights The developer will be required to allow us to step-in and remedy any 

breach in carrying out works under VPAs. Specifically, it will be 

required to agree that we: 

 may enter, occupy and use any land owned or controlled by the

developer and any equipment on such land to remedy a breach

 will recover our costs of remedying the breach by either or a
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combination of calling-up and applying the security provided or as 

a debt due in a court of competent jurisdiction. 

Unilateral undertakings Section 7.4 of the Environmental Planning and Assessment Act 1979 

(NSW) defines a VPA to involve an agreement or ‘other arrangement’ 

between a planning authority and a developer and associated person. 

Such an arrangement could be a unilateral undertaking to provide 

public benefits to us by ‘Deed poll’. The Deed poll would be a VPA for 

the purposes of s7.4.  

We will give consideration to a request by the developer to enter into a 

Deed Poll in favour of us to provide public benefits for the purposes of 

s7.4.  

We will be under no obligation to agree to the arrangement and will 

consider it on merit having regard to the justification proposed by the 

developer, our circumstances and the public interest.  

Works-as-executed 

plan 

Not later than 14 days after works are completed and delivered under 

a VPA, the developer will be required to submit a full works-as-

executed-plan in respect of the works. 

The developer will be required to assign or procure the assigning of 

the copyright in the plans and specifications of the works to us.  

Works contract The developer will be required to enter into a contract with a third 

party for the carrying out of building or construction works under a 

VPA. 

The developer will be required to submit the draft contract for approval 

by us. 

10 Definitions 

Consent authority Council or the applicable Joint Regional Planning Panel. 

Contributions plan 

credit 

the dollar amount by which value of a public benefit provided for in a 

voluntary planning agreement exceeds a contribution plan 

requirement. 

Contributions plan 

value 

the value of works or land provided for in a Contributions Plan. 

Part 4A certificate a construction certificate, occupation certificate or subdivision 

certificate within the meaning of Part 4A of the Act. 

Public purpose includes (without limitation) the following: 

 the provision of (or the recoupment of the cost of providing) public

amenities or public services

 the provision of (or the recoupment of the cost of providing)

affordable housing

 the provision of (or the recoupment of the cost of providing)
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transport or other infrastructure relating to land 

 the funding of recurrent expenditure relating to the provision of

public amenities or public services, affordable housing or transport

or other infrastructure

 the monitoring of the planning impacts of development

 the conservation or enhancement of the natural environment.
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